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STATEMENT REQUESTING ORAL ARGUMENT

Petitioner/Respondent Charter Communications, LiGharter”) petitions
this Court for reversal of a National Labor Reladoard (“Board”) Decision and
Order that ignored applicable law and is not basedubstantial evidence. This
dispute arose from Charter’'s 2014 termination cée¢hremployees (Jonathan
French, James DeBeau, and Raymond Schoof), a mafiagéeenier) and a
supervisor (Shawn Felker). Charter had receivexpart that DeBeau, Schoof,
Teenier and Felker were doing personal work on @mgime. After extensive
investigation, Charter determined DeBeau and Schadfmisused company time.
Charter also concluded that all five had impededitkrestigation.

These five employees provided shifting and conttady stories during
Charter’s investigation, during the Board invediiga, and throughout the hearing.
Rather than untangle or ignore the witnesses’ aams and contradictory
statements, the Board cherry-picked fragmentsstim®ny to conclude that
Charter could not terminate the three of the engdsyfor their misconduct during
the investigation. The Board also held that Chartated the National Labor
Relations Act in several other ways based on utaeland untimely allegations.
The Board applied incorrect legal standards, aadived conclusions that were not
supported by substantial evidence. Due to the' sfasetual and legal complexity,

Charter requests oral argument.
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JURISDICTIONAL STATEMENT

This case is before the Court on Charter’s petittwrreview of the Board’s
March 27, 2018 Decision and Order, reported atl$66R.B. No. 46.

The Board had subject-matter jurisdiction overuhderlying proceedings
pursuant to Section 10(a) of the National LaboaRehs Act (“Act”) (29 U.S.C. §
160(a)), which authorizes the Board to decide uriddor practice charges.
Charter’s petition for review, filed July 11, 2018 timely.

The individuals on whose behalf the Board brougtst &ction were
residents of Michigan at the time of the underlypmgceedings. Charter transacts
business in Michigan.

This Court has appellate jurisdiction over the tpetiunder Section 10(f) of
the Act (29 U.S.C. § 160(f)), which provides thattges may file petitions for
review of Board decisions in the circuit where timgair labor practices allegedly

occurred. The alleged practices underlying thépudltie took place in Michigan.
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STATEMENT OF ISSUES FOR REVIEW

1.  Whether the Board erred by holding that Chartelateal Section
8(a)(3) and (1) of the Act by discharging JonatkReanch, Raymond Schoof, and
James DeBeau. (3/27/18 NLRB Decision & Order I8DFP2395.)}

2. Whether the Board erred by holding that the allegatin paragraphs
7, 8(a), 8(b), 8(c), 8(d), 9(a), 10, 11(a), 116&m)d 13 of the General Counsel's
Complaint were timely filed, notwithstanding thengéliness limit in Section 10(b)

of the Act.

3.  Whether the Board erred by holding that Chartelateal Section
8(a)(1) of the Act by:

a.

Reassigning Jonathan French, Raymond Schoof, anelsJa
DeBeau to rural areasld( 25, PgID 2407)

Surveilling employees’ union activity. (Compl. 38gID
1885-1887.)

Creating the impression of surveillance of an elygdos union
activities. (d.)

Coercively interrogating an employee about his nrotivity.

(1d.)

Threatening an employee with closer supervisiorabse of his
union activities. 1d.)

Soliciting grievances from an employee and impiyed|
promising to remedy them in order to discourageetimployee
from supporting a union.Id.)

Closely monitoring an employee because of his uamivities.

(1d.)

1 All record citations are to the Administrative Red, R.12 on the Sixth Circuit’'s

docket.
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INTRODUCTION

On October 14, 2014, Petitioner/Respondent Ch@denmunications LLC
(“Charter”) terminated five individuals—three empées, one supervisor, and one
manager—for lying and impeding its investigatiotoitheir conduct. Even though
the Board found that the fired manager had triestifte union activity, and two of
the employees engaged in no union activity, it aahed that these terminations
were all motivated by anti-union animus. The Boapglied incorrect legal
standards, and relied on cherry-picked testimoognfadmitted liars who
contradicted themselves and each other. Its @ecisinot supported by
substantial evidence.

In September, 2014, a manager reported that twdogegs (Raymond
Schoof and James DeBeau) and a manager and aisop€iJ Teenier and
Shawn Felker) were doing personal work on compang.t This included laying
sod at Schoof's house, working on Teenier’s regotaperty, and working on a
haunted house owned by one of Teenier’s friendsart€r's human resources
manager investigated by interviewing eight witnessed reviewing documents.
One of the witnesses interviewed was a fifth emgégylonathan French. During
the investigation, the four named individuals anelnéh were combative and

dishonest; they withheld information and contragticeach other as they told
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shifting and nonsensical stories. They ultimagynitted this deceptive behavior
at the hearing in this matter. Charter terminatédve.

Each of the five filed charges with the NLRB, claagntheir terminations
were somehow connected to a brief and aborted wriganizing drive at one of
Charter’s facilities. Fifteen months later, at taquest of the Board’'s Regional
Office, French filed an amended charge with numgrmtimely allegations
unconnected to his original allegations.

After an Administrative Law Judge (“ALJ”) found pnarily for Charter, the
Board reversed and held that Charter had violdted\ational Labor Relations
Act (the “Act”) in virtually every way alleged byé¢ General Counsel. The Board
made three key errors:

. In its ruling that Charter terminated the employtediscourage
union activity in violation of Section 8(a)(3) dfd Act, the Board
applied an incorrect test. Such a violation ocaunly when an
employer specifically intends to discourage uniotivety. Rather
than focus on Charteri®asonable beliethat the employees had
committed misconduct, the Board re-weighed allefiglence in
Charter’s investigation to determine whether th@leyees had
actually committedhe misconduct. Under the correct test as latd ou
in Board precedent, the Board’s conclusion thaténeinations
violated the Act is not supported by substantiadence.

. The Board also erred by considering only testimihvag supported its
conclusions, while ignoring directly contradictdestimonyfrom the
same witnesseand other General Counsel witnesses, often rappcti
the ALJ’s credibility determinations. This infedtéhe Board’s
conclusions with respect to the terminations aedatther alleged
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violations. No reasonable reading of the recomld@ind substantial
evidence to support the Board'’s findings.

. The Board failed to follow its own precedent regagdhe timeliness
of many of the charges. The initial charges is tidase focused only
on the three terminations and one other act. dfftaonths later, the
Board asked French to file an amended charge cammdeabout
unrelated conduct by Teenier and other supervisdéfsile these
allegations also fail on their own merits, theygidonot have been
considered at all because of the Act’s six-monakuse¢ of limitations.

The Board's incorrect legal analysis and unsupploctenclusions are errors

that warrant reversal.

STATEMENT OF THE CASE

Charter is a cable telecommunications companydaiaters phone, internet,
and television services throughout the country2{@8 NLRB Decision & Order
13, PgID 2395.) French, DeBeau, and Schoof wodsHield Auditors at
Charter's Bay City and Saginaw locations in Micmgantil their termination on

October 14, 2014.

Charter depends on field auditors to be honest and trustworthy
Charter’s Field Auditors are responsible for idBmig and disconnecting

persons who are receiving unauthorized servicé®26(16 Hrg. Tr. 33, PgID 40;

8/16/16 Hrg. Tr. 1645-1646, 1648-1649, PgiD1661218664-1665.) In 2014,

Charter was serving about 540,000 homes in Michigad Charter Field Auditors
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checked the accuracy of its services at everyailogation. (4/26/16 Hrg. Tr. 33,
40, PgID 40, 47; 8/16/16 Hrg. Tr. 1649, PgID 166bi¢ld Auditors work both
urban and rural areas, with those assigned to aneals receiving less supervision.
(4/29/16 Hrg. Tr. 497, 507, PgID 507, 517.) Chahlds its Field Auditors to a
high standard of honesty; an unethical Field Auditwuld allow friends to contin-

ue to get service without paying for it. (4/27HA€. Tr. 112-113, PgID 120-121.)

The kingpin: TJ Teenier

A key figure in this case is Terry James Teenlex,ringleader of the group
ferreted out by Charter’s investigation, and noweageful antagonist towards
Charter. In 2014, Teenier was the manager of gaotrrity and technical quality
assurance for the entire state of Michigan. (4@88%irg. Tr. 361-363, PgID 370-
372.) Four supervisors reported to Teenier, inalgdob Lothian (who covered
the northeast corner of the state) and Shawn Fel®r covered the southeast
corner). [d. at 363, PgID 372.)

Teenier admitted he routinely made decisions haghbwere best for him
and his team, even when those decisions varied foomere contrary to,
company policy. (4/29/16 Hrg. Tr. 483-484, Pgll8404.) For example,
Teenier allowed his employees to alter their starés to provide them with
additional paid time on the clock; allowed custosniee personally knew to bypass

Charter’s call center process and provided therh direct assistanced( at 480-



Case: 18-1778 Document: 22  Filed: 11/08/2018 Page: 18

481, PgID 490-491); and permitted Field Auditorsvark schedules outside the
prescribed work schedules for that position. (8/®&6Hrg. Tr. 1658, PgID 1674.)

Things took an unfortunate turn for Teenier’s fafdin February 2013,
when Charter hired Greg Culver as Director of P&exturity for Michigan and
New England, making him Teenier’'s bos#d. at 1645-1646, PgID 1661-1662;
4/29/16 Hrg. Tr. 482-483, PgID 492-493.) While iee’s prior manager had
been hands-off, Culver managed Teenier more clogdi29/16 Hrg. Tr. 484,
PgID 494.) For example, Culver told Teenier thald-Auditors could no longer
work four 10-hours shifts and had to work 8:00 1@05with an hour lunch.
(8/16/16 Hrg. Tr. 1658-1559, PgID 1674-1675.) Tieerhowever, was used to
having things his own way and ignored Culver’s clien. (d. at 1658-1660,
PgID 1674-1676.) Only after Culver threatenediszigline Teenier did he
comply. (d.)

As discussed below, Teenier was one of the indalgiterminated for
impeding Charter’s investigation. At the hearitigg NLRB General Counsel
produced Teenier as his key witness; many of tegations claimed illegal
conduct by Teenier and dependeatlusivelyon Teenier’s testimony. However,
Teenier quickly proved an unreliable witness. tdsimony was self-serving,
uncorroborated, often contradictory, and full aggree bias against Charter. After

his termination, he waged a legal campaign ag#iestompany, first by filing his
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own frivolous unfair labor practice charge, thentéstifying falsely in support of
the other unfair labor practice charges, and finayl filing his own civil lawsui
Teenier's ham-handed bias forced the ALJ and treadBto select isolated portions
of Teenier’s testimony while ignoring Teenier’'s osontradictions and the weight

of the other evidence.

Teenier reassigns Field Auditors from Felker to Lot hian

In approximately June or July 2014, Culver askeednler to reassign em-
ployees from Felker to Lothian, because FelkerBadirect reports and Lothian
only had 8. Id. at 1690-1693, PgID 1706-1709.) Charter’'s modgbrof
employees to supervisors is roughly 12 to 1, sov€ulsked Teenier to balance the
teams. Id.) Culver did not tell Teenier which employeeseaassign, just that the
teams needed to be balancefdl.)( Teenier defied Culver’s instructions, despite
admitting the clear business reason for balandiegeams. I€.; 4/29/16 Hrg. Tr.
at 525, PgID 535.) As he conceded at the heafiegnier eventually reassigned
the employees to Lothian, though his motive wasréssure Lothian to retire.
(4/28/16 Hrg. Tr. 412-413, PgID 421-422; 4/29/1@HFr. 525-526, PgID 535-

536.)

2 Charter requests that the Court take notice ohiees lawsuit,Teenier v.
Charter Communications LLase No. 16-cv-13226 (E.D. Mich., 2016),
dismissed on Charter’'s motion for summary judgnetit an award of costs to
Charter (ECF No. 19).
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Teenier transferred DeBeau, Schoof, and French Felker to Lothian.
(4/28/16 Hrg. Tr. 412-414, PgID 421-423.) Teemave contradictory testimony
about why he chose French for the transfer, flestheng Felker wanted French off
his team because of French’s union involvementthon testifying Felker was
upset to lose Frenchld() Rather than putting pressure on Lothian, Lotmas
happy to have DeBeau, Schoof, and French trangfésrhis team, because they

would help Lothian’s numberslid( at 413-414, PgID 421-422.)

A union passes out fliers in the Charter parking lo t

In April 2014, French spoke with a representatif/éhe International
Brotherhood of Electrical Workers (the “Union”) alidaking some sort of
“action” at Charter. (4/27/16 Hrg. Tr. 288-289,|B@96-297; 4/26/16 Hrg. Tr.44-
46, PgID 51-53.) The Union representative suggestsgdad that they try to build
up interest in the Union. (4/27/16 Hrg. Tr. 2882BgID 296-297.) French
worked up Union flyers and his wife’s co-workertl#fem on cars at Charter’s
Bay City location in June 2014. (4/26/16 Hrg. 48-47, PgID 53-54.) There is no
evidence anyone at Charter knew French had beelvawin this activity. After
the June flyers failed to drum up in interest ia tnion, French suggested
handbilling in person. (4/27/16 Hrg. Tr. 292-284ID 300-302.) On July 15,
2014, three Union representatives handbilled oetSidarter’'s Saginaw, Michigan

facility. (Id. at 294-296, PgID 302-304.) French did not pgtite. (d.)

10
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Three Charter supervisors—Felker, Chad Erskin,2anke Jurek—observed
the handbilling. (8/15/16 Hrg. Tr. 1615-1617, 161621, PgID 1630-1632, 1634-
1636; 8/16/16 Hrg. Tr. 1634-1636, PgID 1650-165Phey did this solely to make
sure that the union organizers did not trespasShamter’'s property or block
traffic. (Id.) When they satisfied themselves that these shivere not occurring,
they went back inside Charter’s buildindd.]J None of the three supervisors
wrote down the names of the employees who tookIn#sdrom the union
organizers or made any other effort to identify &appes who may have supported
the union. id.)

Charter held management conference calls in regponte handbilling,
primarily to determine approaches to the possibipleyee dissatisfaction that
might relate to union activity. (4/28/16 Hrg. B80-381, PgID 389-390.) But
there were no other instances of union activitgratie July 15 handbilling so
these calls dwindled and stopped by August 7. 1(3&Hrg. Tr. 699-700, PgID

710-711.)

Culver goes on a ride-out with French

As a relatively new director in 2014, Culver wosljoend 2-3 days each
month riding along with field auditors (known a&rige-out”), both for Culver to
learn the Charter culture and to get to know thodgs chain-of-command.

(8/16/16 Hrg. Tr. 1660-1661, PgID 1676-1677.) wyX2014, Felker and Teenier
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told Culver that French had some questions aboatt€h (d. at 1662, PgID
1678.) So, in July 2014, Culver went on a ridewith French. Id.) Both French
and Culver testified that neither one mentionediscussed the union or recent
handbilling during the ride-out.ld. at 1665, PgID 1681; 4/27/16 Hrg. Tr. 200,

PgID 208.)

Months later, Lothian tells Human Resources that em  ployees are
abusing company time

On October 2, 2014, Lothian met with Stephanie Besenior human
resources generalist, to talk about a receipt fuoat purchase. (8/15/16 Hrg. Tr.
1456, PgID 1471.) During this conversation, Lothialuctantly told Peters that
“things” were going on in the TQA department thathian felt were “not right.”
(Id. at 1457-1459, PgID 1472-1474.)

Lothian told Peters that when Teenier transferre8&au, Schoof, and
French to Lothian’s team, Felker told him that Tieehad been pulling them away
from their work in the field to perform “specialgects.” (d. at 1456-1458, PgID
1471-1473.) These “special projects” included:

(1) laying sod at Schoof's house on company time;

(2) working on a haunted house run by Pat JozesSKamplete Auto,
which was, at the time, a preferred vendor of Glragnd

(3) performing work at Teenier’s rental unitd.j
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Lothian told Peters that Felker had driven by tbhade where DeBeau,
Schoof, and French were laying sod on company tané,taken pictures with his
cell phone that he had shown Lothiaid.) Lothian said he had spoken with
Teenier about Felker's accusationtd. @t 1458-1459, PgID 1473-1474). Lothian

became emotional as he told Peters he fearedatetalfrom Teenier. Id.)

Charter investigates Teenier and abuse of companyt ime

Lothian’s fears of retaliation were justified. Rigafter Lothian left, Teenier
called Culver claiming Lothian was “paranoid” arekded coaching. (8/16/16
Hrg. Tr. 1694-1695, PgID 1710-1711.) After Peteitd Culver about her
conversation with Lothian, they agreed that Lotlsa@ncerns were serious and
that Charter should investigatdd.(at 1694-1695, PgID 1710-1711; 8/15/16 Hrg.
Tr. 1462, PgID 1477.)

Peters led the investigation, with input from Culv®eters is a seasoned HR
professional trained in investigations both thro&giris State University’s
criminal justice division and on-the-job trainin¢6/31/16 Hrg. Tr. 666, PgID
677.) During her employment with Charter, Peteeppred approximately 30-40

investigative reports. (5/31/16 Hrg. Tr. 667, P@T8B.)
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Charter interviews Felker, who lies about the “spec lal projects” and
his relationship with Teenier

Peters and Culver began their investigation byrweging Felker about
special projects. (8/15/16 Hrg Tr. 1464-1467, P479-1482.) Felker first
denied knowing about employees laying sod on compare, but later admitted
he'd lied and did have informationid()

Felker then claimedeenierhad askediim about employees cutting out of
work early, which is why he had driven by Schoditaise. Id. at 1465-1467,
PgID 1481-1482.) Felker said Schoof, DeBeau, aehier had laid the sod after
work one day, but he only knew this because Schadftold him. Id. at 1473-
1476, PgID 1488-1491.) When Peters asked Felker ifad any pictures of the
sod, Felker became defensive, telling Peters henbauictures. I(l. at 1475, PgID
1490.) When Peters next asked Felker what he lefmut employees working at
Jozeska’'s haunted house, Felker admitted DeBeaddraso. Ifl. at 1476-1477,
PgID 1491-1492.) Felker also made the nonsenslaah that “special projects”
meant when individuals ride together because otieedf vehicles has broken
down. (d. at 1468, PgID 1483.) Felker denied talking to liamthabout the sod
laying or special projects. (6/1/16 Hrg. Tr. 8PgID 884.)

Culver and Peters rightly felt Felker was beingutiful and hiding things.
Indeed, Felker admitted at the ALJ hearing thatimaifcthe information he

provided during Peters’ investigation was falsejuding that he had lied about the
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sod laying incident and about having photos orphsne, and had misrepresented
his personal relationship with Teenietd. @t 956, 944-946, PgID 968, 956-958;

4/29/16 Hrg. Tr. 529-32, 536, PgID 539-542, 546.)

Peters interviews Schoof, who hides information

Peters next interviewed Schoof. (8/15/16 Hrg.1%73, PgID 1488.)
Schoof testified he was not honest with Peters tlaadhe “felt that | needed
come up with a story | guess to not lose my empkythover laying sod on
company time. (6/2/16 Hrg. Tr. 1195, PgID 12089hoof claimed DeBeau and
Teenier had helped him lay sod at his house, thineglid not reveal that Felker
had been there. (8/15/16 Hrg. Tr. 1474-1475, P@1B9-1490.) He also

“guaranteed” that no pictures were taken of the qttl)

Peters interviews DeBeau and hears yet another vers  ion of events

Peters next interviewed DeBeau, who contradictedthers. Ifl. at 1478,
PglID 1493.) Unlike Felker and Schoof, DeBeau téders that “special projects”
were when he and Schoof rode together because &pbone was not working
or when the auditors had to go to an apartment tamg]d. at 1479, PgID 1494.)
DeBeau also said he went over to Schoof's houselfmlay sod, but hid the facts
that (1) he had gone there on two separate dagig2anhat Felker had been there.

(Id. at 1479-1480, PgID 1494-1496/2/16 Hrg. Tr.1124, PgID 1137.)
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DeBeau also admitted he had spent an hour at th@dd house while his
vehicle was being looked at by Jozeska. (8/15/df Hr. 1479-1480, PgID 1494-
1495) When Peters asked DeBeau if he had ever donevarkyat Teenier’'s
rental unit, DeBeau claimed he did not even knowerght was; later in the
interview, however, DeBeau said he had once getpgtes from a tree on the
rental property. I¢. at 1481, PgID 1496.) DeBeau had no explanatiomhier

contradiction. Id.)

Peters interviews French, who goes after Lothian

The day after she spoke with DeBeau, Peters ceuadatench to set up an
interview. Although he had not been named by lasthFrench was on the same
team, and Peters thought he might be able to peawseful information. 1. at
1483-1485, PglD 1498-1500.)

At the start of French’s interview, Peters explditige investigation process
and asked French to be honest and truthful. Frésaated back in his chair,
crossed his arms, and said “or what®l. at 1489-1490, PgID 1504-1505.)
French next told Peters that he knew “everythingjw the investigation.Id.)

But when pressed, French could only provide badgarmation: something about
pictures of people laying sod and a haunted ho(lsel. French told Peters that
Lothian had told him the information, but it reafiyatched up with what Peters

had told Schoof. Id.)
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French then dramatically changed subjects and elhibothian had a gun
during a safety check two days priotd.] Peters—shocked—asked why French
had not previously reported this information (whwbuld have been a serious
violation of company policy). Id.) French said he didn’t like human resources.
(Id. at 1490-1491, PgID 1505-1506.) French addedlibétian had previously
brought a gun on company property, claiming Lothad shown people at work a
gun in his trunk of his car that he said was ehbay gift. (d.) French claimed he
was a contractor for Charter at the time this oezur (d.)

Ultimately, French had very little relevant infortizan about the actual
subject matter of the investigationd.(at 1490-1493, PgID 1505-1508.) He

repeated Teenier’s claim that Lothian was paranatd respect to Teenier.Id()

Peters questions Lothian about the gun allegations

Peters next called Lothian and asked whether heshaekd any information
about the investigation with Frenchd.(at 1497-1498, PgID 1512-1513.) Lothian
told Peters that he did not talk to French excepgfite him work-related
information. (d.)

Peters also asked Lothian whether he recently raaybt a gun to work.
(Id. 1502-1503, PgID 1517-1518.) Lothian said no, bat many years before he
had brought a gun to work in his personal vehigld.) Lothian had received the

gun for his birthday because he was an avid huhgést brought it into the
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workplace to show some people because he was e&abteut the gift, and had
been disciplined for it.Id.) Lothian unequivocally denied having a gun when h

met with French. I¢.)

Teenier provides more contradictory information

Peters and Culver then met with Teenidd. &t 1506, PgID 1521.) Teenier
gave yet another definition of “special projeciddiming it meant retrieving cable
boxes or assisting security with tasks that reguardadder. Ifl. at 1506-1507,
PgID 1521-1522.) Teenier said he pulled employess the field to perform
“special projects” whenever he felt the need arige.)

Teenier also told Peters that both Schoof and DeBaled him and told
him about Peters’ investigation and their intengemith her. [d. at 1507-1508,
PgID 1522-1523.)

Teenier admitted he was aware of Charter emplolgs@sy sod, but
claimed it had been done after hourkl. &t 1508-1509, PgID 1523-1524.)
Teenier told Peters that Schoof and DeBeau weSelaof's house, but also hid
that Felker had been therdd.] Teenier admitted he had approved DeBeau to go
to his friend Jozeska'’s haunted house and perfanatever work needed to be
done there. Id. at 1510, 1512, PgID 1525, 1527).

Teenier denied that Lothian had spoken to him abaytconcerns regarding

abuse of company time. (4/29/2016 Hrg. Tr. 583DPP5.) Teenier also denied
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he had any personal relationships with the emp®yd® reported to him
(including Felker, who later admitted they wereselpb (8/15/16 Hrg. Tr.1509-

1510, PgID 1524-1525.)

Peters interviews the remaining relevant witnesses

Peters interviewed several other employees, wiitbhel they had heard:
“things that were going on” involving Teenier; Teamregularly pulled employees
for inappropriate “special projects”; Charter wasgdstigating Schoof and DeBeau
for laying sod and that someone had taken pictofrés and people were fearful
Teenier would retaliate against thenhd. @t 1514-1515, 1524-1527, PgID 1529-
1530, 1539-1542.) When Peters interviewed Jozéskagdmitted DeBeau had
worked at the haunted house during work hould. af 1530-1531, PgID 1545-
1546.)

Peters then re-interviewed Felker, giving him andeato be forthcoming.
(Id. at 1532, PgID 1547.) Instead of admitting he heeinbat Schoof's house
when Schoof, DeBeau, and Teenier were laying selkeF folded his arms across
his chest and said “I told you everything | neetteday.” (d. at 1533, PgID

1548.) Peters found him angry, agitated, and unedive. (d.)

Peters determines French’s claim about Lothian havi ng a gun is false
Because French had claimed he was working as aactort for Charter

when Lothian brought a gun to work on his birthd@gters reviewed employment
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records to determine the dates when French waateactor for Charter. Iq. at
1535-1536, PgID 1550-1551.) They didn't match wkdwarter had disciplined
Lothian for bringing a gun to the workplac@d.) Peters concluded, based on her
review of these records, her evaluation of the egigninterviews, and all the
circumstances of the investigation, that French tnjasg to discredit Lothian and
get him in trouble by falsely claiming Lothian: (&ad violated Peters’
confidentiality directive; and (2) had brought anga work. (d. at 1537-1549,

PgID 1552-1564.)

Charter terminates Teenier, Felker, DeBeau, Schoof,  and French

Peters recommended Charter terminate all five mersaand employees
because she concluded they had withheld informatr@hdeliberately interfered
with the investigation. She also concluded Felkeenier, Schoof, and DeBeau
likely had engaged in non-work activities on comptime. (d. at 1555-1557,
PgID 1570-1572; 5/31/16 Hrg. Tr. 660-666, PgID @71~ Resp. Exs. 9-14, PgID
2143-2199.) Finally, Peters concluded French letldbout Lothian. Id.) Peters
credited Lothian’s version of events because henadlting to gain personally by
making the accusationsld() He also remained consistent in the version ehes
he shared with Peters—unlike the other witnesgkels) Culver also credited

Lothian because the complaint he raised—employsgisd sod on company
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time—was very specific and did not seem like thgetpf accusation an employee
would falsify. (8/16/16 Hrg. Tr.1698-1699, PgID1¥#1715.)

Charter, based on Peters’ investigation and recardat®ns, terminated
Teenier, Felker, DeBeau, Schoof, and French onligctb4, 2014. Id. at 1706-

1707, PgID 1722-1723.)

French files timely unfair labor practice charges r egarding his
termination and an alleged threat to terminate him

On November 3, 2014, French filed an Unfair Lab@ddce Charge
alleging he was terminated after being “outed” asian “mastermind.” (11/3/14
Charge Against Employer (GC Ex. 1(a)), PgID 19Z22n)November 18, 2014,
French filed his First Amended Charge alleging liaxthhad told him on
September 30, 2014 that Charter was aware of g @ctivities and threatened
him with termination. (11/18/14 Am. Charge Agaigshployer (GC Ex. 1(d)),

PgID 1919.).

A year later, French files an amended charge with u  nrelated and
untimely allegations
On October 292015 French filed his Second Amended Charge listing 17

completely new allegations, including:

e OnJuly 15, 2014, three supervisors— Jurek, Erslad, Teenier—
engaged in “coercive surveillance” of unidentifieahployees who
took handbills at Charter’'s Saginaw facility (Comi@C Ex. 1(s) 3),
PgID 1885);
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* OnJuly 16, 2014, Teenier gave French the impragsiat his union
activities were under surveillance because heRadthch that his
name had come up as someone who was involved katbyhion (d.
at 4, PgID 1886);

* OnJuly 16, 2014, Teenier solicited grievances firench by telling
him that if he had any concerns about work, Frezeaiid come to
him directly (d.);

* OnJuly 16, 2014, Teenier threatened French wabkezlsupervision
by telling him that he was being looked at clodgglymembers of
upper management();

* OnJuly 16, 2014, Teenier “coercively interrogatédénch by asking
him if he knew of any employees who were involvathwhe union

(id.);

* OnJuly 19, 2014, Culver subjected French to clesautiny when he
went on a ride-out with himd. at 5, PgID 1887); and

* Inlate July 2014, Teenier isolated French, Schaod DeBeau by
reassigning them to rural areas.)

(2d Am. Charge Against Employer (GC Ex. 1(m)), P4iD3-1905).

The Second Amended Charge claimed Teenier, Felkezk, Erskin,
Culver, and Peters engaged in the alleged improgadtuct, even though French
had not identifiecany of them in his timely chargesld() French conceded he did
not have personal knowledge about any of the nlgations in the Second
Amended Charge, and that the Board had asked haménd it. (4/27/16 Hrg. Tr.

260-265, 269-272, PgID 268-273, 277-280.)
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On January 26, 2016, the General Counsel issueddh®laint in this
matter, including the untimely allegations. (Con{@C Ex. 1(s) 3-5), PgID 1885-

1887.)

The ALJ’s ruling
This matter went before ALJ Arthur J. Amchan atearmng held on April
26-29, May 31-June 3, and August 15-16, 2016. Aithan issued an order on
November 10, 2016, finding that Charter had vialatee Act by:
» Discharging French;

» Giving French the impression of surveillance wheerier spoke to
him on July 16, 2014;

» Subjecting French to close scrutiny via Culver'yy 2014 ride-out;

» Creating the impression of surveillance when Latlgpoke to French
on September 30, 2014; and

» Reassigning French, Schoof, and DeBeau outsidagh8&w.

ALJ Amchan found that Charter had not violatedAlse by discharging
Schoof and DeBeau, or by allegedly engaging inesliance of the July 15, 2014
handbilling. The ALJ also held the following allgns time-barred based on
Section 10(b) of the Act:

* That Charter’s rule on “Professional Conduct” wasrty broad;

* That Teenier’'s alleged July 16, 2014 discussioh Wiench
constituted solicitation of grievances or a thi@atloser supervision;
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» That Teenier’'s alleged discussions with employaehily and August
2014 constituted coercive interrogation, createdrgression of
surveillance, and interfered with Union activityich

* That Lothian’s September 30, 2014 discussion widnéh was
coercive interrogation.

(3/27/18 NLRB Decision & Order, PgID 2383-2408.)

The Board’s Decision and Order

Both Charter and the General Counsel filed exoeptto the ALJ’s ruling
with the Board. On March 27, 2018, the Board igstine Decision and Order,
upholding the ALJ’s findings to the extent they wagainst Charter and reversing
the ALJ on every issue that the ALJ had found fbater. The Board’s and ALJ'’s

rulings were as follows:

Compl. Allegation ALJ Board
6 Overly broad rule on Dismissed as Timely, no ruling
“Professional Conduct” untimely on merits
7 On 7/15/14, Teenier, Jurek|, Timely, Violation

and Erskine engaged in dismissed on
coercive surveillance of merits
employees

3 On September 28, 2108, the NLRB issued an Ord8htw Cause why this
allegation should not be remanded to the ALJ fothier proceedings. The
General Counsel requested the Board dismiss thégmph of its Complaint, but
because the General Counsel's request was latBotel rejected it. The Board
has not yet ruled on the Order to Show Cause.
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Compl. | Allegation ALJ Board
8(a) | 7/16/14, Teenier gave Violation Violation
impression of surveillance
by telling employees they
were under surveillance
8(b) | 7/16/4, Teenier solicited | Dismissed as Violation
grievances from employeesuntimely
8(c) | 7/16/14, Teenier threatenedDismissed as Violation
employees with closer untimely
supervision
8(d) | 7/16/14, Teenier coercively Violation Violation
interrogated employees
about union sympathies at
Saginaw
10 7/17/14, Culver subjected | Violation Violation
employees to closer scrutiny
11(a) | 9/30/14, Lothian created | Violation Violation
impression of surveillance
by telling employees they
were outed as union
supporters
11(c) |9/30/14, Lothian threatened Violation Violation
employees for union
activities
12 Peters issued overly broad| Dismissed on Dismissed as
directive not to discuss merits untimely
investigation
13 7/14, isolation of French, | Violation asto | Violation as to

Schoof & DeBeau by
remote reassignment

French; dismisse
as to Schoof and

DeBeau

dFrench
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Compl. | Allegation ALJ Board
15 10/14/14 discharged FrenchViolation as to | Violation for all
Schoof & DeBeau French; dismissed
as to Schoof &
DeBeau

Charter filed a motion for reconsideration witle Board on June 24, 2018,

specifically requesting the Board reverse its deagson the timeliness issues

pursuant to Section 10(b) of the Act. 29 U.S.@68(b). The Board denied that

motion on June 7, 2018. (6/7/18 Order Denying ®lofior Reconsideration, PgID

2428-2429.) This timely appeal followed.

SUMMARY OF THE ARGUMENT

The Board’s conclusions rest on three errors:

1.

Applying the wrong legal standard to the terminatiasking whether
the Board felt the employees had engaged in misconducterakian
whetherCharter reasonably believed at the time that the employees
had engaged in misconduct. Under the correct atdnthe Board’s
conclusions are not supported by substantial ecielen

Selectively highlighting choice testimony suppagtithe Board's
conclusions while ignoring decisive contradictioosunterevidence,
and the ALJ’s credibility determinations, the resiflwhich were
conclusions not supported by substantial eviderama the whole
record.

Applying the wrong legal standard to the untimdlggations to
bootstrap them into this dispute.
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The Board’s conclusion that anti-union animus netted Charter’s
discharge of French, Schoof, and DeBeau was nqostedl by substantial
evidence. Schoof and DeBeau lzatlo union involvementyet the Board held
that Charter fired four people (Schoof, DeBeau,nleg and Felker), to cover up
the retaliatory discharge of French. The Boarargd Charter’s persuasive
demonstration that it would have terminated Fre&dhoof, and DeBeau
regardless based on their dishonesty and insulairoim Instead, it substituted
Charter’s judgment at the time with its own post-fludgment.

The Board also erred by considering the untimdbgakions, rewriting
established Board and federal court precedentallijirihe Board erred in finding

against Charter on the remaining charges withoostsumtial evidence.

STANDARD OF REVIEW

This Court “reviews the [Board]'s ‘legal conclussde novo and its factual
findings under a substantial evidence standarsfahguard Fire & Supply Co. v.
N.L.R.B, 468 F.3d 952, 956 (6th Cir. 2006) (citations dea). Substantial
evidence means “such relevant evidence as a rdasamand might accept as
adequate to support a conclusiomtuPont Dow Elastomers, LLC v. N.L.R.B96

F.3d 495, 500 (6th Cir. 2002).
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While this standard is deferential, it “does notrpk the Board to ignore
relevant evidence that detracts from its findinggGNSC Springfield, LLC v.
N.L.R.B, 721 F.3d 403, 407 (6th Cir. 2013). The “wholearel” must be
considered, including “whatever in the record fagétracts from [the] weight” of
the Board’s findings.Universal Camera Corp. v. N.L.R,B840 U.S. 474, 488
(1951). The Board's findings are “less likely &st upon substantial evidence”
where the Board has “misconstrue[d] or failledttmsider important evidence.”
Id. Similarly, it is “neither logical nor reasonaliterely on...‘weak and suspect’
testimony as substantial evidencélhion Carbide Corp. v. N.L.R.B714 F.2d
657, 662 (6th Cir. 1983%)ee also N.L.R.B. v. Arkansas Grain Co92 F.2d 161,
167 (8th Cir. 1968) (“[U]ncorroborated testimonyaof untrustworthy and
interested witness, who stands to profit from akh@ay award, may be held under
such facts and circumstances not to constitutetaatisl evidence on the record
considered as a whole.”).

The Board decision’s is also not entitled to defeeeif it “rest[s] on
erroneous legal foundationsl’echmere, Inc. v. N.L.R,B502 U.S. 527, 539
(1992). If the Board errs in determining or apptythe proper legal standard, this
Court may rule that its order has “no reasonabsgsia law.” Ford Motor Co. v.

N.L.R.B, 441 U.S. 488, 497 (1979).
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ARGUMENT

l. The Board erred by concluding that Charter termi  nated French,
DeBeau, and Schoof due to alleged Union activity.

In order to establish that an employer violatedti®ad(a)(3) by discharging
an employee, the Board generally requires an Irstiawing that the employee’s
protected conduct was a “motivating factor” in #raployer’s decision\Wright
Line, 251 NLRB 1083, 1089 (1980nforced 662 F.2d 889 (1st Cir. 198Lert.
denied455 U.S. 989 (1982Fraxair Distribution, Inc, 357 NLRB 1048 (2011).
There must be evidence that: (1) the employee wgaged in protected activity;
(2) the employer had knowledge of the protectetviagtand (3) the employer
bore animus toward the employee’s protected agtiraxair, 357 NLRB at
1048 n. 2 (evidence did not establish that animas avmotivating factor). Should
the General Counsel meet these elements, the bshigsito Charter to prove that
it would have discharged the employee even in bseiace of their union activity.
Wright Line 251 NLRB at 1085. This decision will not be credit however, if
the General Counsel shows it is pretextudl.

The Board performed the wrong inquiry into the tevations. In reviewing
whether Charter’s proffered reasons for dischargiiegemployees was pretext, the
Board should have examined whether Charter reagohabeved the employees
had engaged in misconduct; instead, it looked tethdrthe Boardbelieved the

employeesactually had engaged in the misconduct. This was ei®ae Affiliated
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Foods 328 NLRB 1107, 1107 & n.1 (1999) (not necessaryeimployer to prove
misconduct actually occurred; demonstrating redsiengood faith belief employ-
ees had engaged in misconduct was suffici&i)R Energy294 NLRB 1011,
1012-1013 (1989) (respondent mtight Lineburden by showing employees
would have been suspended even in the absenceioptbtected activities,
because respondent reasonably believed they hadjetdgn misconductChinese
Daily News 346 NLRB 906, 964 (2006) (“it is not the objeetitruth of circum-
stances, but rather what the Respondent’'s motivaticere at relevant times that
determines the legality of the discharge”).

Under the correct standard, substantial evidenee dot support the
Board’s conclusion Charter terminated French, DeBaad Schoof out of anti-

union animus.

A. French’s termination did not violate the Act.

While there is evidence French engaged in minimamuactivity—and that
Charter knew about French’s activity—that knowledgghout causation, is not
enough. It is beyond dispute French was obstrectiving investigatory meeting
with Peters, and Peters found French had lied aktieres to attack and under-
mine Lothian (who had blown the whistle on Frendhisnds). Peters’ conclusion
was reasonable based on the information availab@harter at the time, including

her first-hand interviews with all the withesses anreview of relevant documents.
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Under the proper test, the Board’s conclusion tssnpported by substantial
evidence. The Board relied on select testimongnfaa mittedly dishonest witness-
es, including French, who started the investigatotgrview with a hostile attitude,
and then told multiple, contradictory stories abiaey facts. This is not substantial
evidence Charter lacked a reasonable belief Freadlobstructed the investi-

gation, and that the real reason for French’s diggdawas his union activity.

1. Peters reasonably concluded French had lied about
Lothian telling him “everything.”

Peters reasonably believed French had lied whesaidelothian had told
him “everything” about the investigation. She beéd Lothian when he denied
telling anything to French, especially because émaidn’t actually know
anything about the investigation (other than theegal topics, like Peters had told
Schoof). The Board concluded Peters was wrongdosalely on double-hearsay
testimony from Schoof, who testified that Frencl balled him and told him
about the alleged Lothian conversation. Buench himself denied telling this to
Schoof (4/27/16 Hrg. Tr. 246-248, PgID 254-256; 6/2H®y. Tr. 1197-1198,
PgID 1210-1211). Further, Schoof told contradgtatories on this point, and the

ALJ found Schoof to have no credibility(3/27/18 NLRB Decision & Order 21

4 Schoof testified that French told him he spokedthian on the phone; but when
interviewed by Peters, Schoof said that Frenchtalked to Lothian in person.
(6/2/16 Hrg. Tr. 1197, PgID 1210.) He also clainieel conversation with Peters
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PgID 2403 (“Schoof's testimony is generally confgsand unreliable™); 6/3/16
Hrg. Tr. 1276, PgID 1290 (“Schoof testified thathees a terrible memory.”).) The
contradicted, uncorroborated double-hearsay testynod a “confusing and
unreliable” witness with an admittedly “terrible mery” is not substantial
evidence that French was telling the truth to Relet alonethat Peters was being
unreasonable when she concluded otherw&se Consol. Edison Co. of New York
v. N.L.R.B, 305 U.S. 197, 230 (1938) (“Mere uncorroboratedrkay or rumor
does not constitute substantial evidencketcal Union No. 948, Int'l Bhd. of Elec.
Workers, (IBEW), AFL-CIO v. N.L.R,B97 F.2d 113, 117 (6th Cir. 1982) (“[T]his
court will not be bound by the Board’s conclusievien the Board’s

determinations go beyond what good sense permits.”)

2. Peters reasonably concluded French had lied about
Lothian bringing guns to work.

Peters also reasonably concluded French had lieat &lothian bringing
guns to work. Peters found Lothian forthright aftve gun allegations,
particularly since he volunteered his years-olg@igigne for bringing a gun into the
company parking lot. The documentary records sapgd.othian and

contradicted French. As for French, he admitteBeters he had given her

took place a week after his own interview, meantrogcurred well after French
and Peters met. (6/3/16 Hrg. Tr. 1283, PgID 1297.)

32



Case: 18-1778 Document: 22  Filed: 11/08/2018 Page: 43

incomplete information in response to her questiGh27/16 Hrg. Tr. 242-245,
PgID 250-253.) In light of the information availalio her, including her
observations of the witnesses, Peters concludedpmably, that French had heard
about the past incident with Lothian and had ttedeaponize it against him.
(8/15/16 Hrg. Tr. 1537-1549, PgID 1552-1564.)

The Board reached a different conclusion by cregithe unbelievable
testimony of French over Peters. The ALJ had foarahch’s testimony
“confusing and/or contradictory about what Lothsand about guns, when Lothian
made these statements and when he saw Lothiarawgim.” (3/27/18 NLRB

Decision & Order 18, PgID 2400.) That is an untEesment:

French on Lothiandid discuss a gun during the safety check. (10/6/14
10/2/14 Incident Invest. Report (Resp. Ex. 9) 10, PgID 2152

French saw Lothian with a gun while French was a
contractor. Id.; 8/15/16 Hrg. Tr. 1490-1491, PgID 1505-

1506.)
French Lothiandid notdiscuss a gun during the safety check on
Affidavit, September 30, 2014. (4/27/16 Hrg. Tr. 226-227DFR234-
11/14/14 235.)
French Suppl. | Lothiandid discuss a gun during the safety chedkl. &t
Affidavit, 243, PgID 251.)
6/23/15
French at Lothian“brings guns to work'and“showed me alerringer
Hearing, Day 1| and then slid it into his pocket.” (4/26/16 Hrg. T2,
PgID 79.)
French at Lothiandid notdiscuss a gun during his safety check.

Hearing, Day 2| (4/27/16 Hrg. Tr. 237, PgID 245.)
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When confronted about his inconsistent testimorthathearing, French
simply clammed up, claiming Respondent’s counsel \trging to trip [him] up.”
(4/27/16 Hrg. Tr. 244-245, PgID 252-253.) Notalftyench dichot testify at the
hearing that he’d told Peters that he was a caitrdar Charter during Lothian’s
previous incident with a gun (because Peters had@y proved this wrong).
French’s wildly inconsistent versions of what hapgpe, along with his hostile
behavior during the investigation, only prove Pg€teonclusion was reasonable.

Charter’s reasonable belief French had lied duttreginvestigation meets its
burden undeWright Linethat it would have discharged French regardlesspf
union activity. SeeMcKesson Drug Cp337 NLRB 935, 938 (2002¢iting Yuker
Construction 335 NLRB 1072 (2001) (discharge of employee baseuistaken
belief does not constitute unfair labor practiceaployer may discharge an
employee for any reason, whether or not it is jsstlong as it is not for protected
activity)). The Board’s contrary conclusion resdltfrom the wrong test, did not

rest on substantial evidence, and should be rederse

B. DeBeau’s and Schoof's terminations did not viola te the
Act.

The ALJ held that Charter did not violate the Agtterminating DeBeau nor
Schoof, because neither had engaged in any prdtactevity, and because Charter

was reasonable to terminate them based on Petsrsiusions. The Board erred
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by reversing these findings, again applying thengrtest and lacking substantial

evidence.

1. Neither DeBeau nor Schoof engaged in protected activity.

It was undisputed neither DeBeau nor Schoof engagadion activity—
both admitted this at the hearing. (6/2/16 Hrg.IN98, 1231, PgID 1111, 1244.)
The theory advanced by the Board—that Charter wsdiéd©eBeau and Schoof
were involved in union activity or otherwise supigora union—is not supported
by substantial evidence.

DeBeau testified he was not aware of anyone att@hbelieving he had
engaged in union activity at Charter. (6/2/16 Hrg.1098, PgID 1111.) The only
evidence to the contrary came from Teenier’s hgaesstimony that another
manager had identified DeBeau as “involved” wité tnion. (4/28/16 Hrg. Tr.
385, PgID 394.) Teenier’'s biased testimony on ploisit, like the bulk of his
testimony, simply is not credible. Teenier himge#tified he never believed
DeBeau was involved with union activity and he neweard anyone at Charter say
it needed to fire DeBeau because of his union i#gti(4/29/16 Hrg. Tr. 502, 512,
515-517, PgID 512, 522, 525-527.) Even if Teenarld be believed, such an
unspecific statement is far too tenuous a threadtuoh to hang a violation, when
DeBeau clearly lied in his interview and undoubyeaditl personal work on

company time.
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Similar to DeBeau, there is no credible evidencarhn thought Schoof was
involved in union activity. The only evidence tgi®choof to the union was
Schoof's testimony he once told Teenier he supdarteons—which Teenier (the
General Counsel’s key witnessnied took place (6/3/16 Hrg. Tr. 1243-1244,
PgID 1257-1258; 4/28/16 Hrg. Tr. 458, PgID 467Tgenier did not believe
Schoof was involved in union activity, and testifieo one in Charter management
ever targeted Schoof because of any supposed aoity. (4/29/16 Hrg. Tr.

502, PgID 512.) Teenier was not involved in theisien to terminate Schoof. So,
the only evidence Charter believed Schoof suppartedns was the contradicted,
uncorroborated testimony of a “confusing and ualdé&” witness with an
admittedly “terrible memory” who admittedly lied save his job. There is also no
nexus between this supposed belief and the terrmmaihe Board erred by

upending the ALJ's decision to reject this allegati

2. It was reasonable for Charter to discharge DeBeau and
Schoof for performing non-company work on company
time.

Charter also demonstrated that it would have diggthDeBeau and Schoof
notwithstanding any purported protected activitgdnese Charter reasonably
believed they had performed non-Charter work ongamy time and were
dishonest about it during their interviews withdtet Wright Ling 251 NLRB at

1089;APX International v. N.L.R.B144 F.3d 995 (6th Cir. 1998). The ALJ
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correctly reached this conclusion based on alethdence before him, after
weighing the credibility of the witnesses. It wexsor for the Board to reverse
these findings.See Jolliff v. N.L.R.B513 F.3d 600, 615 (6th Cir. 2008) (“The
ALJ, who credited the testimony of the employeeass the only fact-finder with
the benefit of direct observation. Thus, his deteation of the matter is
persuasive.”)|nt’l Union, United Auto., Aerospace & Agric. Impbent Workers
of Am. v. N.L.R.B844 F.3d 590, 598 (6th Cir. 2016) (Board “cartigriore
relevant evidence that detracts from its findingarid ALJ’s findings “‘are part of
the record we must review’ and therefore are came ‘to the extent that they
reduce the weight of the evidence supporting ther@e conclusion.”) (citations

omitted).

a. Peters reasonably believed DeBeau was dishonest
and had misused company time.

The ALJ correctly found Charter had a good reasdiré¢ DeBeau for
working on the haunted house run by Jozeska andyorg sod at Schoof's house.
(11/10/16 ALJ Decision 17, PgID 2257 (“In its totgl the evidence suggests that
when Felker discovered Schoof and DeBeau workirgcabof's, they were still
on the clock.”);d. at 20, PgID 2260; 6/1/16 Hrg. Tr. 820, PgID 83P¢Beau
admitted he had worked at the haunted house oe tueasions, but only once had

permission. (6/2/16 Hrg. Tr. 1138-1140, PgID 113563; 11/10/16 ALJ Decision
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17, PgID 2257.) Supporting Charter’'s conclusiors wee fact DeBeaadmitted
he had hidden critical information from Peters dabdmw many times he had
worked at Schoof's house and whether Felker had thesre. (6/2/16 Hrg. Tr.
1124, 1134, 1142, PgID 1137, 1147, 1155; 10/6/t4dent Invest. Report (Resp.
Ex. 9) 8-9, PgID 2150-2151.)

The Board improperly reversed the ALJ by—again—gipigl an incorrect
standard, then selecting pieces of the recordfithtd broader narrative while
ignoring the key contradictory evidence. The Ald#lltoncluded Felker was being
untruthful about these incidents to Peters (antbeahearing) to “try[] to protect
[Schoof and DeBeau] from disciplinary measures.(11/10/16 ALJ Decision 20,
PgID 2260). The Board reversed this credibilityedmination, without basis,
crediting Felker’s testimony over Peters’ on thisnp for no apparent reason.
(3/27/18 NLRB Decision & Order 8-9, PgID 2390-230This was error.See
Jolliff, 513 F.3d at 619nt’l Union, United Auto., Aerospace & Agric. Imphent

Workers of Am844 F.3d at 598.

b. Peters reasonably believed Schoof was dishonest
and misused company time.

The ALJ also correctly found Charter would havedaged Schoof
notwithstanding any protected conduct. (11/10/18 Recision 21-22 PgID

2261-2262)Wright Ling 251 NLRB at 1083. Charter discharged Schoof bsea
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it believed he was dishonest during his interviedhweters. Ifl. at 19-20, PgID
2259-2260.) As discussed above, companies hawddhleright to discharge an
untruthful employee 6 West Ltd. Corp. v. N.L.R,B237 F.3d 767, 778 (7th Cir.
2001) quoting EEOC v. Total System Services,, 221 F.3d 1171, 1176 (11th
Cir. 2000)).

Charter’s conclusion about Schoof's honesty wasaeable because—
among other reasons—Scha@almittedhe had not been honest in his interview
with Peters, testifying: “[I] felt that | needed tcome up with a story | guess to not
lose my employment.” (6/2/16 Hrg. Tr. 1195, PglZD8&.)

As with DeBeau, Peters had a logical and legitinnagéeson to believe
Schoof was not being truthful with her. Any pexesl misconduct (as opposed to
Schoof's non-existent union activity) is a legitimaeason for his dischargét’|
Union, United Auto., Aerospace & Agric. Implemerdrkérs of Am. v. N.L.R.B.
514 F.3d 574, 585 (2008Fhinese Daily News346 NLRB at 946Affiliated
Foods 328 NLRB at 1107 & n.1. As the ALJ properly camed, Peters’
reasonable belief was based on the findings ofnwesstigation—findings that
turned out correct when Schoof admitted he hadigeavinaccurate and

inconsistent information.
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[I.  The Board erred by considering the untimely all  egations in the
Complaint.

The Board incorrectly held that untimely allegasan complaint paragraphs
7, 8(a)-(d), 10, and 13 were timely—a legal conidimghat this Court reviewde
nova Vanguard Fire 468 F.3d at 956. These alleged acts occurredld®ve
monthsbefore French first raised them (without persdmaiwledge) in his
Second Amended Charge. (3/27/18 NLRB Decision 8€d2, PgID 2384.)
Section 10(b) of the Act bars the Board from isglarcomplaint based upon any
unfair labor practice alleged to have occurred ntba@ six months prior to being
alleged in a charge with the Boar8ee29 U.S.C. § 160(b);ocal Lodge 1424 v.
N.L.R.B. (Bryan Mfg,)362 U.S. 411 (1960) (invalidating unfair laboagtice
findings, which are “inescapably grounded on evengsiating” the 6-month
period);Chambersburg Cty. Mkt293 NLRB 654 (1989) (“Strict adherence to the
10(b) limitation is prescribed by authoritative gedent and by legislative
history.”) The Board may not consider untimelyeghtions unless they are legally
and factually “closely related” to an otherwise ¢infiled chargeRedd-I, Inc,
290 NLRB 1115 (1988).

To determine whether allegations are “closely ezlgtthe Board applies a
set of three factors articulated in tRedd-Icase: “(1) whether the otherwise
untimely allegations of the amended charge inviiheesame legal theory as the

allegations in the timely charge; (2) whether thigeowise untimely allegations of
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the amended charge arise from the same factuatisituor sequence of events as
the allegations in the timely charge; and (3) whethrespondent would raise the
same or similar defenses to both the untimely andly charge allegations.Wge
Fed. Credit Union346 NLRB 982, 983 (2006) (citingedd-1,290 NLRB at

1118). The Board here paid lip service to Rezld-Itest but stripped it of any
meaning. In particular, the Board ignored its cle@cedent that allegations are
not closely related simply because they all “pertaievents that occurred during
or in response to the same union campai@KC Electric, Ing 350 NLRB 857,

858 (2012).

A.  The untimely allegations did not “involve the sa me legal
theory” as timely allegations.

For the first factor of th&®edd-Itest, the Board errantly concluded that all
the untimely and timely allegations involved thensadegal theory because they
focused on conduct that “discouraged employees &ngaging in protected
activities in violation of Section 8(a)(1).” (3/AB NLRB Decision & Order 2-3,
PglID 2384-2385.) This is not a real connectionis-an oversimplified and
abstract one, which is insufficient in this conte®ee Smithfield Packing Co., Inc.
344 NLRB 1, 10 (2004) (holding unlawful dischardiegation not “closely
related” to solicitation and distribution allegai®where they arose from different

sequence of events, even though legal theory ftir Wolations was
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discrimination based on union activityjeebie Storage & Moving Co. v. N.L.R.B
44 F.3d 605, 609 (7th Cir. 1995) (finding allegasaintimely despite general
connection to timely allegations, noting that “attain levels of legal abstraction,
any two allegations are capable of being deemdatté@.); Drug Plastics &
Glass Co. v. N.L.R.B44 F.3d 1017, 1021-1022 (D.C. Cir. 1995) (“[Afk&tions
which are related by mere legal theory are notselp related’ for purposes of §

10(b)....").

B. The Board erred in finding a factual nexus betwe  en the
timely and untimely charges.

The Board found a factual nexus between the tirmaty untimely
allegations because they “represent[ed] a progresxdievents relating to
[Charter’'s] response to the union campaign thanhmadted in the discharge of
French.” (3/27/18 NLRB Decision & Order 3, PgID &3}8 Once again, the Board
improperly found the allegations closely relatecetaly because timely and
untimely allegations pertain to events that ocalidering or in response to the
same union campaignSKC Electri¢ 350 N.L.R.B. at 858cfting Carney
Hospital 350 NLRB 627, 630 (2007)). There also is nodatsupport for this
conclusion for the following reasons.

First, there is an undeniable break in time betwberevents in the timely

and untimely allegations. The untimely allegatialisoccurred in July 2014; there
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was no further union activity after July 15, anda@ar stopped communicating
with its employees about union activity and holdmgnagement calls about union
activity by August 7, 2014.1d. at 1, 14, PgID 2383, 2396.) After another two
months of no activity, the timely allegations tqukce on September 30 and in
early October 2014.1d. at 2, PgID 2384.) The Board erred by discountimng
clear temporal breakSee Wge Fed. Credit Unip846 NLRB at 983 (timely and
untimely allegations were not closely related beeauntimely allegation involving
a threat occurred during union campaign, and tira#gation of retaliatory
discharge took place after union campaign had ended

Second, the allegations are of a different natitee timely allegations all
stem from Lothian’s complaint on September 19, 2@14t Teenier, Schoof, and
DeBeau were laying sod at Schoof's house duringkwiare. (d. at 2, PgID
2384.) Lothian spoke with French about his conmplea human resources and it
was during this adversarial conversation, on Sepé&I80, that Lothian allegedly
told French that he had been “outed as the unistemaind” and that people were
going to get fired for doing non-company work oa ttiock. (d.) The company
then investigated Lothian’s complaint and termiddtee employees based on that
investigation (including two managers)d.j The untimely allegations had
nothing to do with the investigation into Lothia@smplaint, nor did the topic of

the union or any union activity arise during theastigation.
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Third, the allegations focus on the conduct ofad#ht actors. The timely
allegations relate to Lothian allegedly surveillizngd threatening French with
discharge, and to Charter’s discharge of Frendr #ie investigation. In contrast,
the untimely allegations concern conduct by mudtiplipervisors other than
Lothian. Indeed, most of the untimely allegatians based on alleged conduct by
Teenier—one of the persons Charter was investigating andowhCharter
ultimately discharged (Id. at 1-2, PgID 2383-2384.) This is an absolutelticai
distinction that the Board ignorecee Wge Fed. Credit Unig846 NLRB at 983
(no factual similarity between timely and untimelegations where they
implicated different individuals)¥ECO Corp. v. N.L.R.B986 F.2d 1434, 1437
(D.C. Cir. 1993) (anti-union comments of supervidm not establish animus of
discharge of union adherent where there was “nwiigpthat [supervisor] played
any role in [the] discharge”}udson, Inc 275 NLRB 874, 874-875, 1985 WL
45624 (1985) (supervisor’'s anti-union remarks diti“establish the requisite
element of anti-union animus” where he “played ada n [employer’s] decision
to lay off the employees”RRoss Stores, Inc. v. N.L.R.B35 F.3d 669, 674 (D.C.
Cir. 2001) (allegations not closely related whesepgtrator in untimely allegation
was not involved in timely allegation of unlawfukdharge).

Finally, the conduct did not have a similar purpdgeder the Board’s

theory, Charter engaged in the untimely conduduiy to identify French as a
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union supporter and then terminated him in Octalsgpart of a plan to “thwart”
union activity. (3/27/18 NLRB Decision & Order BgID 2385.) However, the
alleged union activity had ended by August, sodlveas nothing for Charter to
“thwart.” (1d.)

As the Board and circuit courts have held, it suifficient to establish a
factual nexus merely because of “the happenstdnatdite unrelated two
violations occurred during a single campaign anblved the same pro-union
employee.” Ross Stores, In235 F.3d at 673. Yet that is all the Board rebed
here.

C. Charter did not raise similar defenses totheti  mely and
untimely allegations.

The Board erred by finding this prong supportedthguigainst Charter’s
10(b) defense. Charter’'s defenses to the untimédgations are different from the
defenses it has raised to the timely allegatidDsarter has asserted\aight Line
defense to the allegations surrounding the empltgmmainations, as Charter would
have discharged them even in the absence of pedtecinduct. 251 NLRB at
1083;APX International 144 F.3d at 995. Charter’s defense to the uyime
allegations are either that the conduct did notiooc that the conduct did not
reasonably tend to interfere with Section 7 rights.

The Board noted that this third prong of fRedd-Itest was concerned (at

least in part) with whether “a reasonable respohdeuld have preserved similar
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evidence and prepared a similar case in defendjamst the untimely allegations
as it would in defending against the timely allégrad,” relying onSmith’s Food &
Drug Centers, Ing 361 NLRB 1216, 1217 n.5 (2014). (3/27/18 NLRBdXion

& Order 4-5, PgID 2386-2387.) That case demoresdrtie Board'’s error.

In Smith’s Foodthe timely allegation was that the employer hadield an
employee’s right to have a union representativieesfchoice at an investigatory
interview, in violation of the employee’s rightsderN.L.R.B. v. J. Weingarten,
Inc., 420 U.S. 251 (1975). The untimely allegatioresevthat the interview
violated two other aspects Wleingarterbecause the employer had prohibited the
employee from conferring with her employer-appaint@ion representative
before the interview, and had ordered the reprasigatnot to speak during the
interview. Smith’s Food361 NLRB at 1217. Therefore, the employer’s dsés
to both timely and untimely charges “would be ledtto arguing over what was
(or was not) said during the interview,” and whettmat violatedWeingarten Id.

The situation here is drastically different. Thadly and untimely
allegations do not relate to the same event; thaxeno reason Charter would have
been aware of future charges related to differeabts involving different actors
at different times and different locations than tineely allegations. The Board’s
circular and hindsight logic that Charter shouldehbeen aware of them because

they “show that [Charter’s] discharge of French wasivated by union animus”
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obviously makes no sensdd.(at 4, PgID 2386.) By this reasonimyery
allegation betraying anti-union sentiment would lgyainder this factor,
eviscerating th&edd-Itest.

Where, as here, there is such a “tenuous relatiphstween the legal
theories underlying the two allegations, the dédfgrfactual events underlying the
allegations, and the absence of common or simééerdes to the allegations,” the
timely and untimely allegations are not “closeliated.” Wge Fed. Credit Unign
346 NLRB at 983. The allegations in complaint gaaa@hs 7, 8(a)-(d), 10, and 13

were barred by statute.

lll.  The Board erred by concluding Charter otherwis e violated the
Act.

As detailed below, the General Counsel failed tetits burden as to any of
the non-discharge claims alleged against Chanpexc{Bcally, the allegations in
paragraphs 7, 8(a)-(d), 9(a), 10, 11(a), 11(c), Ehdf the Complaint), most of
which were untimely, and none of which was supabhky substantial
evidence. The Board therefore erred in concludihgrter “interfered with,

restrained, or coerced” employees in the exerdisieerr Section 7 rights.

A.  Charter did not engage in coercive surveillance on July 15,
2014 (paragraph 7).

The ALJ correctly held that Charter had not engagembercive surveillance

when, on July 15, 2014, three Charter supervisbsgiwed union activity in the
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open parking lot adjacent to Charter’s facilityt110/16 ALJ Decision 4, 23,
PgID 2244, 2263; 8/15/16 Hrg. Tr. 1619-1620, Pgt34-1635.) Of the three
supervisors—Felker, Erskin, and Jurek—Erskin andklaredibly testified that
they went outside solely to make sure that theruor@anizers did not trespass on
Charter’s property or block traffic. (11/10/16 AD&cision & Order 23, 4, PgID
2263, 2244.) When they satisfied themselves tiestd things were not occurring,
they both went back inside Charter’s buildingd.X None of the three supervisors
wrote down the names of the employees who may sapported the union.ld)

The Board erred in reversing the ALJ and concludinag this rose to the
level of unlawful surveillance. The Board has oftezid that management officials
may observe public union activity, particularly wéeuch activity occurs on
company premises, without violating Section 8(ay{flihe Act, unless such
officials do something out of the ordinariyletal Industries, Ing 251 NLRB 1523
(1980) (citingChemtronics, Ing 236 NLRB 178 (1978))5. C. Murphy Company
216 NLRB 785, n.2 (1975);arand Leisurelies, Ing213 NLRB 197, 205 (1974);
Tarrant Manufacturing Company96 NLRB 794, 799 (1972).

There is not substantial evidence the Charter sigmes did anything “out
of the ordinary.” They walked outside, observesl ¢dbnduct, and—after determin-
ing that the activity was not creating a safetyandz-returned inside the building.

Teenier, who was not at the Saginaw office atitie bf the handbilling, claimed
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Culver instructed him to pay attention to who walang the flyers and to take
notes of who appeared interested, an instructioelaged to Felker. (4/28/16
Hrg. Tr. 372-378, PgID 381-387.) The ALJ disregatdhis testimony as not
credible. (11/10/16 ALJ Decision 23, PgID 2268glker—the General Counsel's
own witness—contradicted this testimony, confusiraiming that Erskin (not
Teenier) had instructed him to note employees’ ran{é/1/16 Hrg. Tr. 856, PgID
868.) Erskin, of course, denied this. (8/15/1§.Hir. 1616-1617, PgID 1631-
1632.) Regardless, no names were noted. (6//¢6TH. 909, PgID 921.)

The Board errantly reversed the ALJ’s credibilityding and concluded that
even Teenier’s version of events amounted to “ceesurveillance.” Teenier and
Felker were unable to keep their stories straight as a result, are not credible in
light of the consistent version told by Charterggses. (11/10/16 ALJ Decision
23, PgID 2263.). The only reasonable conclusion4elwthe ALJ adopted—is
that the three supervisors observed public actauity made no notes. (8/15/16
Hrg. Tr. 1615-1616, PgID 1630-1631.) The jumbleoiflicting stories is not
substantial evidence of coercive surveillantiion Carbide Corp.714 F.2d at
662 (it is “neither logical nor reasonable to rely...‘'weak and suspect’ testimony
as substantial evidence.Jolliff, 513 F.3d at 615 (“The ALJ...was the only fact-
finder with the benefit of direct observation. Thbs determination of the matter

IS persuasive.”).
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B. Charter did not give the impression of surveilla nce, solicit
grievances, threaten closer supervision, or coerciv ely
interrogate employees on July 16, 2014 (paragraphs  8(a)-

(d)).

The Board erred in concluding one alleged July2Dd,4 conversation
between Teenier and French violated the Act in thfferent ways. According to
French, Teenier asked him if French “had any ideahat went on at the office or
had any—knew of anyone that did anything with urstuff.” (4/26/16 Hrg. Tr.
51-52, PgID 58-59.) French told Teenier “no” arekmier “acted nonchalant
about it, like oh yeah, these things usually bloxerd (Id) That was the extent of
it. Teenier corroborated this, testifying thatrhet with French of his own accord,
mentioned the handbillinigut did not ask French about French’s union views o
whether he was supporting the union4/29/16 Hrg. Tr. 509, PgID 519.) French
testified that, in the “fairly short” conversatiofieenierdid not:

» ask French about his union activity;

» tell French that there were rumors going arount Eranch was the
union instigator;

» tell French that he was being looked at closelyrnayagers;
» tell French that he (Teenier) had a different stamc unions, or

» tell French that he could meet with Teenier diseotl give him a call
if he had any concerns.

(4/26/16 Hrg. Tr. 52, PgID 59.)
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Beyond that, the General Counsel’s two withesslelsdifferent stories.
Teenier claimed he initiated the conversation; Eneihowever, claimed Felker
did. (d. at 51, PgID 58; 4/29/2016 Hrg. Tr. 506, PgID 516rench testified that
after his termination Teenier allegedly told him Frenetd lbeen the “focus of a lot
of conference calls and face-to-face meetings aboioin activity”—a fact Teenier
had omitted from sworn affidavits to the NLRB (@/26 Hrg. Tr. 83, PgID 90).

The contradictory testimony of the General Coussielo witnesses who
bear significant grudges against Charter was ragtantial evidence that this

indisputably nonchalant conversation violated tlog. A

1. There was no impression of surveillance.

The test for determining whether a statement clnes creating the
impression of surveillance is whether the employsedd reasonably assume from
the employer’s statements or conduct that theivities had been placed under
surveillance.See, e.g Greater Omaha Packing Ca360 NLRB No. 62, slip op. at
3 (2014);Donaldson Bros. Ready Mix, In@41 NLRB 958, 963 (2004klexsteel
Industries 311 NLRB 257 (1993). As French testified, Teeakegedly only
asked French if he knew anything about the unidiviac He did not say or do
anything that would lead French to reasonably belibat French had been placed
under surveillance. The Act “does not prevent mpleyer from acknowledging

an employee’s union activity, without moreN.L.R.B. v. Rich’s of Plymouth, Inc
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578 F.2d 880, 885 (1st Cir. 1978)ting N.L.R.B. v. Mueller Brass C&09 F.2d
704, 709 (5th Cir. 1975)). The “more” that is reqd to constitute creating an
impression of surveillance has been, for exammeticuous monitoring of
employee telephone conversations, threatening eotations, or an intimidating
remark. N.L.R.B. v. Pilgrim Foods, Inc591 F.2d 110, 114 (1st Cir. 1978).
French’s own testimony reveals that nothing abbetdonversation interfered with
his Section 7 rights. (4/26/16 Hrg. Tr. 51-52,[P&8-59.) (Teenier “acted
nonchalant about [the union activity], like oh ye#iese things usually blow
over.”).

The Board concluded French had an impression eedlance because
Teenier had made clear Charter knew about the wdbwity, “but did not say
how [Charter] learned this information.” (3/27/88RB Decision & Order 5,
PglID 2383.) While there is a line of authorityding an impression of
surveillance where the employer conveys to the eyad it is aware of the
employee’s union involvement—Ileaving the employeaonder where the
information came from—this line of authority doest apply here. French was
well aware that the Charter knew about union agtivom the handbilling that had
taken place the day before in the Charter parlohg3ee Flexsteel Indys311
N.L.R.B. 257, 259 (1993) (“An employer does notatesan impression of

surveillance by merely stating that it is awar@atimor pertaining to the union
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activities of its employees, so long as there i€vidence—and here there is
none—indicating that the Employer could only haa@hed of the rumor
through surveillance.”)Pilgrim Foods, Inc.591 F.2d at 114 (“The Act does not
prevent an employer from acknowledging an emplaye@eion activity, without

more....").

2. Charter did not solicit grievances from French.

There is not substantial evidence Teenier soliayigelances from French in
violation of Section 8(a)(1). Teenier allegedlidiérench that if French had any
problems with him, to let him know. (3/27/18 NLRRecision & Order 5, PgID
2387.) Again, there wasothing about a union, nor was there anything in this
alleged solicitation that would imply to Frenchraan was unnecessary. The
Board focuses solely on the fact that Charter’stemipolicy directs employees to
bring issues to their immediate supervisdd.)( This is hypertechnical parsing of
the policy disconnected from the real world. Teemind French knew each other
well, worked together, and got along; nothing alibatinteraction would
reasonably give French the impression a union wagsaeessary to address his
concerns. The context of the interaction felldaort of the circumstances that
normally imply improper solicitation; for examplgairing the solicitation with a
threat about unions, or where a higher-up unknanthé employee meets with

them for the first time during a union campaigmfter help. See, e.g., Sweet
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Street Desserts319 NLRB 307, 307 (1995) (finding employer sdbd grievances
during conversation with employee that includetradt a unionizing);
Albertson’s, LLC 359 NLRB 1341 (2013) (finding employer solicitgdevances
where director of labor relations—previously unkmote an employee—met
directly with the employee during union organiziogask if she had any concerns

about her work).

3. Charter did not threaten French with closer supervision.

The Board erred by finding Teenier told French lzes Wbeing looked at
closely by members of upper management.” (3/2RMIBB Decision & Order 5,
PgID 2387.) French denied Teenier ever said thig4/26/16 Hrg. Tr. 51-52, PgID
58-59) (testifying Teenier only asked him whether‘knew of anyone that did
anything with union stuff,” and dropped it afteeefkch said “no.”) French also
testified henever felt threatened by Teenie (4/27/16 Hrg. Tr. 109, PgID 117.)
Because the target of the threat testified it néagpened and never felt

threatened, there cannot be substantial evidetloeat occurred.

4. Charter did not coercively interrogate French.

Nothing about thallegedwords used by Teenier or the context of the
conversation suggest an element of coercion orfearence. Interrogation of
employees is not illegal per skossmore Hous69 NLRB 1176, 1177 (1984),

aff'd 760 F.2d 1006 (9th Cir. 2985) (“Section 8(a)(1}lod Act prohibits
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employers only from activity which in some manremds to restrain, coerce or
interfere with employee rights.”) The Act only pibits acts of “true
‘interrogation’ which tend to interfere with the playees’ right to organize.ld.
The Board considers such factors as the backgrabedature of the information
sought, the identity of the questioner, the plaw method of interrogation, and
whether or not the employee being questioned p@&m and active union
supporter.Norton Audubon HospitaB38 NLRB 320, 320-321 (2002).

The only union-related question Teenier supposasked was whether
French knew about the handbilling. (4/28/16 Hrg.381-382, PgID 390-391.)
French testified he did not feel threatened. (A/@6-rg. Tr. 15-25, PgID 22-32.).
Indeed, the conversation with Teenier was suchnaevent for French, he never
told the Board about it. (4/27/16 Hrg. Tr. 193-184ID 201-202.) Add to that
Teenier's and French’s good relationship, Frentdséimony about Teenier’'s
nonchalance, and the totality of the circumstanaed,there is not substantial

evidence Charter engaged in coercive behavior dsvrench on July 16, 2014.

C. Culver did not “subject French to closer scrutin y” by boing
on a ride-out with him on July 17, 2014.

The Board erred by holding Charter had subjecteti¢tr to closer scrutiny
and engaged in surveillance of French’s protectéidiaes during Culver’s July

2014 ride-out. As a threshold matter, there igvidence that French engaged in
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any protected activities that day. Further: (13 indisputed Culver regularly
conducted ride-outs to get to know employees, heditle-outs did not involve
evaluation of their work (8/16/16 Hrg. Tr. 1660-16&gID 1676-1677); (2)
Culver chose to do a ride-out with French at thaétbecause Felker and Teenier
told Culver that French had some guestions aboatt€h(d. at 1662, PgID 1678);
(3) to the extent the topic of union activity aroBeench admits he (not Culver)
initiated the subject and Culver immediately swédhhe conversation back to
other matters (4/26/16 Hrg. Tr. 54, PgID 61); afidtfiere is no evidence Culver
scrutinized French’s work during the ride-out—thesre merely discussing
French’s questions about how the TQA evaluationgwenducted. (8/16/16 Hrg.
Tr. 1663-1665, PgID 1679-1681.) There is not saufitsl evidence the ride-out
subjected French to closer scrutiny because afm@n connection, particularly
considering that the ride-out did not result in asciplinary or performance-
management actions, or anything else that reaspoabld be construed as

“scrutiny.”

D. Charter did not reassign work locations of Frenc h, Schoof,
and DeBeau to isolate them.

In finding the General Counsel proved this chatlge,ALJ (and Board)
credited what they wrongly deemed “uncontradicesditmony” of Teenier that

Culver “told him” to isolate employees by assignthgm to rural areas. (11/10/16
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ALJ Decision 25, PgID 2265.) Yet Culver speciflgalenied this ever happened.
(8/16/16 Hrg. Tr. 1654, PgID 1670.) The Board dvaked or ignored the
existence of this testimony, nevermind its substanc

The conclusion that Charter was motivated to ieterfvith protected
conduct is flawed for additional reasons. Fids¢ré is no evidence that assigning
employees to audit rural areas “isolates” theme ®pposite is true—Charter
employees continue working with each other eveer @a$signment to rural areas.
Indeed, DeBeau and Schoof both testified that theg and worked together
during their rural assignment. (6/2/16 Hrg. Tr77a.078, PgID 1090-1091.)

Second, because Charter provides service in badhand urban areas,
someone had to audit the rural areas. The urbstarmyof Saginaw had already
been completely audited at the time the employese weassigned to the rural
areas. (4/29/16 Hrg. Tr. 512, PgID 522.) Frenuth @eBeau both admitted they
had been assigned to audit rural areas befor@7/(8 Hrg. Tr. 122, PgID 130;
6/2/16 Hrg. Tr. 1024, 1073-1074, PgID 1037, 108871D Nothing about the
reassignment was unusual or extraordinary.

Third, Teenier himself admitted that the unionwattihad died down by the
time he assigned the field auditors to conducttaudithe rural areas. (4/29/16
Hrg. Tr. 500-501, PgID 510-511.) His testimonyttha was told to separate the

employees after the union activity had subsidedesalo sense.
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Fourth, as shown above, Section I.B.1, Chartemwmaithformation that
DeBeau and Schoof were engaged in union activityus, there would be no
unlawful reason to assign them to rural areas.

Finally, Teenier’'s testimony that he assigned tmpleyees to rural areas to
isolate them also contradicts his testimony thatvhe instructed to more closely
monitor employees to determine whether they supgdtie union. (4/28/16 Hrg.
Tr. 447-448, PgID 456-457.) Teenier admitted erppdés who were assigned to
work in rural areas worked under less supervigiamtwhen they worked in the
urban areas. (4/29/16 Hrg. Tr. 497, PgID 507,)asf Teenier claimed, he was
supposed to be subjecting the field auditors tearigcrutiny, he did the opposite
by assigning them to remote areas.

Even if there was evidence Charter assigned thdogegs to rural areas
because of their union activity—it did not—Charters demonstrated that it would
have assigned the employees to audit the ruras aegmrdless of their protected
activity. Again, no one disputes Charter had twitaail houses in Michigan on an
annual basis. Similarly, there is no dispute @laarter had already completed its
audit of the Saginaw system—a sprawling urban systbefore assigning the
employees to the rural areas. The employees vaeng tp be assigned to audit

rural areas regardless of their alleged protectéulity.
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E. Lothian did not engage in surveillance of or thr eaten
French with termination because of his union activi ty.

The Board erred by concluding Lothian gave Frehehitpression of
surveillance by conveying an implied, unspecifiett to French during the
September 30, 2014 safety check. French testibedtahe safety check as
follows:

» During the safety check, Lothian told French thathiad been outed
as the union mastermind. (4/26/16 Hrg. Tr. 67DPgd.)

* Lothian told French that Felker had discovered 8§HoeBeau, and
Teenier laying sod on company timed. @t 68, PgID 75.)

» Lothian told French that he needed to get on kis @iothian’s)
because people were going to get firéd. &t 67-68, PgID 74-75.)

* French understood that when Lothian said people\geing to get
fired, he was referring to the non-work activittbat people were
doing on company time. (4/27/16 Hrg. Tr. 222-2R8|D 230-231.)

Taken as a whole, the allegation that Lothian tiereed French for his prior
union involvement during the safety check is netddsle. The focus of the
conversationaccording to French was the discovery of the other employees
laying sod on company time. This event had nottendo with union organizing,
and there is no reason why Lothian would mention this context. French
specifically acknowledged that Lothian’s commenbattpeople getting fired was
in reference to the alleged sod laying and hadingtto do with unionization.

(Id.) He testified that he understood Lothian meanbsing sides in the
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investigation—i.e., choosing between the roguedachf Teenier/Felker/Schoof/

DeBeau, or choosing to tell the truth about whaythad been up t.(4/26/18

Hrg. Tr. 80-81, PgID 87-88; 4/27/18 Hrg. Tr. 1320226, PgID 140, 228-234.)
French was the only person who testified aboutdbrs/ersation. Yet, when

determining whether French felt threatened, ther@o@jected French’'s own

understanding of the conversation and found its.oilms leaves no evidence to

support the Board’s finding.

CONCLUSION AND REQUESTED RELIEF

Charter respectfully requests that the Court reevére March 27, 2018
Decision and Order and hold that Charter did nolate the Act as set forth

therein.

[Signature block on next page]

®> French obviously chose the side of Teenier anddysonspirators.
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